FAMM Policy Briefing: Mandatory Minimum Sentences

Mandatory minimum sentencing laws are set by Congress and state lawmakers. These laws
require judges to impose automatic, minimum prison terms for certain offenses. As such, they
remove a judge’s ability to consider the individual person being sentenced, the specifics of the
situation, or mitigating factors. Too often, a sentence results that is unjust, irrational, or
counterproductive. More than 30 years of evidence has shown that mandatory minimum
sentencing laws do not make the public safer. Instead, they create crowded prisons, broken
families and communities, weakened trust in the justice system, and bloated corrections budgets,
which divert resources away from approaches that would actually improve public safety.
Americans need solutions that actually work.

Mandatory minimums do not work. They do not deter crime or make the public safer.
Based on a review of the research literature, the National Research Council concluded in its
seminal 2014 report, The Growth of Incarceration in the United States, that mandatory
minimums have few, if any, deterrent effects.! Similarly, studies of mandatory minimums for
firearm possession in several states have found these laws to be ineffective at reducing gun
possession and violent crime.> More broadly, a 50-state study found no significant relationship
between drug sentencing and three key drug epidemic indicators: illicit drug use, drug arrests,
and overdose rates.® These findings are unsurprising given what research has taught us about
deterrence. For mandatory minimums or other punitive sentencing laws to prevent crime, people
would need to know about them prior to committing a crime. In reality, few people are aware of
penalties for particular crimes. Therefore, increasing the severity of punishment does not deter
people from engaging in criminal activity.* Instead, it is the certainty of being caught and swiftly
punished that deters crime.’
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Mandatory minimums that require judges to incarcerate someone whom they would not
otherwise incarcerate may actually increase the chances that the individual will commit
additional crimes in the future. A 2021 meta-analysis of the impact of custodial sanctions on
reoffending found that incarceration either has no effect on or increases the likelihood that
someone will reoffend, in comparison to non-custodial sanctions.® Mandatory minimums can
also prevent judges from sentencing people to alternative-to-incarceration programs, which may
be better suited to address the individual’s risks and needs and thereby prevent reoffending.

Mandatory minimums result in unjust sentences that do not fit the crime. Every individual
before the court and every case is unique. One-size-fits-all sentences do not permit judges to
consider holistically all of the relevant facts and circumstances, such as the crime and its impact
on the community or the individual’s criminal record, role, motive, profit from the offense, age,
likelihood of rehabilitation, or need for mental health or drug treatment. Mandatory minimums
can lead to clearly inequitable results, such as vastly different sentences for two people who
possessed almost the same quantity of a drug, simply because one had slightly more than the
mandatory minimum threshold, or identical sentences for the ringleader of a crime and someone
who played a very minor role in the crime. Mandatory minimums also contribute to the “trial
penalty,” in which prosecutors punish those who exercise their right to trial by filing charges that
carry mandatory prison terms. Not only does the “trial penalty” suppress Sixth Amendment
rights, it can mean that minor players in conspiracies receive much longer sentences than
ringleaders and “kingpins.”

A qualitative study of judges’ perceptions of mandatory minimums found that the majority
believed “that mandatory minimums often strip away the flexibility they need to craft
appropriate sentences in individual cases, leading to punishments that are unduly harsh, and
sometimes preventing the imposition of promising alternatives to incarceration.””” Eliminating
mandatory minimum sentences does not mean that people will not be punished or imprisoned. It
simply means courts will not have to imprison people indiscriminately, without considering
every facet of the case or alternatives to incarceration that may better serve rehabilitative goals.

Mandatory minimums create unwarranted racial disparities in sentencing. A study of
federal sentencing patterns found that Black people were given sentences that were, on average,
10 percent longer than the sentences given to comparable white people arrested for the same
crimes. Most of this disparity was because of prosecutors’ initial charging decisions, particularly
the filing of charges carrying mandatory minimum sentences. Holding other factors constant,
prosecutors were 65 percent more likely to charge Black people with offenses that carried
mandatory minimums compared to their average charging decisions. This initial mandatory
minimum charging disparity explained more than half of the Black-white sentence disparities not
otherwise explained by pre-charge characteristics.®
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Mandatory minimums can undermine trust in the criminal legal system, which makes
communities less safe. Sentencing policies that create unjust, arbitrary, or racially biased
outcomes weaken trust in the criminal legal system and cause people to question the system’s
legitimacy.® This loss of trust can in turn make people more likely to break the law!® and less
likely to cooperate with law enforcement.!!

Mandatory minimums waste resources that could otherwise be used to prevent crime. As of
2020, states spent an average of $45,771 to incarcerate a person for a year. Multiplied by large
numbers of people subject to mandatory minimums, this expenditure leads to staggering total
price tags. For example, Texas recently considered a bill to add a 10-year mandatory minimum
for people convicted of using firearms during certain felonies. It would result in an estimated $55
million in additional costs in the first five years alone, with the annual cost increasing each
year.'? Conversely, eliminating mandatory minimums in Virginia and applying this elimination
retroactively would save the state an estimated $25 million within five years and generate an
estimated $58 million in economic stimulus during that time period.'? There is huge potential for
cost savings and reinvestment.

A 1997 report from the RAND Corporation found that mandatory minimum drug sentences were
not worth the exorbitant cost. The report found that spending $1 million on drug treatment for
heavy users was a far more cost-effective way to reduce cocaine consumption and cocaine-
related crime than spending $1 million on incarceration for mandatory minimum sentences for
cocaine offenses. Spending $1 million on the enforcement and sentencing approach used prior to
the adoption of mandatory minimums was also more cost-effective than spending $1 million on
mandatory minimums, though less cost-effective than drug treatment.'* Researchers also have
developed a strong body of evidence in support of programs and interventions that reduce
community violence, such as turning vacant lots into parks, youth job programs, and hospital-
based violence intervention programs,'> which have the potential to be far more cost-effective
than mandatory minimums for keeping communities safe.
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By sending more people to prison and keeping them there longer, mandatory minimums
devastate families and contribute to poverty. When someone is incarcerated, their families “do
the time” with them. The incarcerated individual can no longer contribute to the household
income, which often makes it difficult for their families to meet basic needs, such as food,
housing, and utilities.'® Plus, many family members spend hundreds of dollars a month to visit,
call, and email their loved ones and to provide prison commissary funding for toiletries and other
essentials.!” The emotional and psychological toll of the incarcerated individual’s absence from
major milestones and day-to-day life is profoundly negative. Children of incarcerated parents
experience significantly higher rates of mental health, educational, behavioral, developmental,
and relationship problems than their peers.'® Similarly, incarceration is associated with negative
mental and physical health consequences for adult family members. '

Many states have repealed mandatory minimums and simultaneously reduced crime. For
example:

e In 2015, Pennsylvania’s many mandatory minimum sentences were struck down as
unconstitutional.?® After that ruling, crime rates continued to decline, and the state’s
prison population dramatically declined as well.*!

e In 2002, Michigan legislators repealed almost all mandatory drug sentences, and the
state’s crime rate dropped 27 percent in the decade following the reform.??

e Looking more broadly at the relationship between criminal justice reform and crime,
another study found that 35 states reduced their prison populations and crime rates
simultaneously.?

Mandatory minimums are an expensive failure. They are tough on people, but not tough on
crime. Decades of data show that mandatory minimums are neither effective nor cost-effective at
preventing crime or keeping communities safe. They create unjust outcomes, decrease trust in
the criminal legal system, devastate families, and waste millions of dollars that could otherwise
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be spent on programs and interventions that actually do prevent crime. Communities need
policies that work. Mandatory minimums do not.



