Nnited Dtates Senate

WASHINGTON, DC 20510

October 15,2018

The Honorable William H. Pryor
Chairman

U.S. Sentencing Commission
One Columbus Circle, NE
Washington, DC, 20002-8002

Dear Judge Pryor,

Earlier this month, the United States Sentencing Commission (the Commission) voted on its final
priorities for the 2018-2019 cycle. Among the tentative priorities not advanced was a study into
“whether §1B1.13 (Reduction in Term of Imprisonment Under 18 U.S.C. § 3582(c)(1)(A)
(Policy Statement)) effectively encourages the Director of the Bureau of Prisons to file a motion
for compassionate release when ‘extraordinary and compelling reasons’ exist.”! We urge you to
include this study in your 2018-2019 priorities.

In August 2017, a bipartisan group of senators sent a letter to the Federal Bureau of Prisons
(BOP) and the Department of Justice (DOJ) requesting data on the BOP’s the use of
compassionate release.> The letter also requested an explanation of the agency’s plans to
increase the number of people recommended for compassionate release in light of changes made
by the Commission to §1B1.13 and criticisms made by DOJ’s Inspector General. Citing
concerns that BOP is not administering the compassionate release program as Congress intended,
the letter asked a series of questions aimed at getting information needed to evaluate the program

In January 2018, DOJ’s response provided detailed answers to our questions.® For example,
since 2014, only 306 of more than 2,400 compassionate release requests were approved by BOP.
During that same timeframe, 81 individuals died while waiting for a response from BOP. This
data supplemented public reporting on BOP’s unnecessary delays and denials of compassionate
release petitions. The New York Times and The Marshall Project analyzed its own data sent and
found that “[f]rom 2013 to 2017, the Bureau of Prisons approved 6 percent of the 5,400
applications received, while 266 inmates who requested compassionate release died in custody.™
The report also notes that “[rJoughly half of those who died after applying were convicted of
nonviolent fraud or drug crimes.”

Through this data, we know that BOP does not file reduction in sentence motions for many
prisoners who meet the criteria in §1B1.13. This is despite the fact that Congress’s directive is
clear: the Commission sets the criteria for compassionate release, the BOP determines whether
petitioners meet the Commission’s criteria, and the federal courts determine whether to reduce a
petitioner’s sentence. The Commission underscored this delegation in its most recent

! https://www.gpo.gov/fdsvs/pkg/FR-2018-06-28/pd{/2018-13937.pdf

2 https://www.schatz.senate.gov/download/compassionate-release-letter-2017

3 https://famm.org/wp-content/uploads/Response-from-BOP-re.-Compassionate-Release-Letter-1-16-2018-2.pdf
4 https://www.nvtimes.com/2018/03/07/us/prisons-compassionate-release-.html




amendment to §1B1.13, encouraging the BOP to bring a motion when a prisoner meets the
criteria and noting that “the Court is in a unique position to determine whether the circumstances
warrant a reduction.”

BOP’s inaction stands in contravention to both current law and the Commission’s guidance, and
it requires a thorough evaluation by the Commission to identify the breakdown in the current
system. The Commission’s decision not to go forward with their proposed study, citing a lack of
data and information, is an easily addressable problem. BOP has the data necessary for such an
evaluation, as both the senatorial inquiry and public reporting have shown.

We ask that the Commission proceed with the proposed study for its 2018-2019 priorities. We
stand ready to assist you in securing the relevant data and information from BOP information if
necessary. But this evaluation will go a long way in supporting Congressional oversight of
federal compassionate release.

Thank you for your attention to this matter and we look forward to your response.

Sincerely,
1
BRIAN SCHATZ, RAND PAUL
United States Senator United States Senator

KAMALA D. HARRIS
United States Senator United States Senator

13

Y A. BOOKER
United States Senator




